UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF IOWA

\ .

GUIDE FOR FILING FEDERAL CIVIL SUITS

Item

CIVIL COVER

N

SUMMONS
COMPLAINT

-

SIGNATURE

SERVICE

COURT FEES

OTHER FEES

(Pro Se-Party not being represented by an attorney )

Requirements

Only the original is required. Pleas insert county of plainiiff. Ifthe United
States is the plaintiff, please insert county of defendant. The “Cause of
Action” section must be completed with the proper code. A detailed listing
of the “Cause of Actions Codes” is available from the Clerk’s Office.

Original plus two for each party to be served.

The original and 2 complete conformed copy, together with exhibits, if any
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L (a}Plaintiffs - Defendants. Enter names (last, first, middle initial) of plaintiff and defendant. If the piaintiff or defendant is a government
agency, use only the full name or standard abbreviagions. If the plaintiff or defendant is an official within a government agency, identify first the
agency and then the official, giving both name and title.

{b) County of Residence. For each civil case filed, except U.S. plainiiff cases, enter the name of the county where the first listed plaintiff resides
at the time of filing. In US. plaintiff cases, enter the name of the county in which the first listed defendant resides ai the time of filing.
(NOTE: In land condemnation cases, the county of residence of the “defendant” is the location of the tract of land involved.)

(c) Attorneys. Enter the firm name, address, telephone number, and attorney of record. If there are several attorneys, list them on an
. attachment, noting in this section “(see attachment)”.

O. Jurisdiction. The basis of jurisdiction is set forth under Rule 8(a), ER.C.F, which requires that jurisdictions be shown in pleadings. Place
an “X” in one of the boxes. If there is more than one basis of jurisdiction, precedence is given in the order shown below.

United States plaintiff. (1) Jurisdiction based on 28 U.S.C. 1345 and 1348. Suits by agencies and officers of the United States are included here.
United States defendant. (2) When the plaintiff is suing the United States, its officers or agencies, place an “X” in this box.

Federal question. (3) This refers tosuits under 28 U.S.C. 1331, where jurisdiction arises under the Constitution of the United States, an amendment
to the Constitution, an act of Congress or a treaty of the United States, In cases where the U.S. is a party, the U.S. plaintiff or defendant code takes
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Diversity of citizenship. (4) This refers to suits under 28 U.8.C. 1332, where parties are citizens of different states. When Box 4 is checked, the
citizenship of the different parties must be checked. (See Section 11T below; federal question actions take precedence over diversity cases.)

1M1, Residence (citizenship) of Prineipal Parties. This section of the JS—44 is to be completed if diversity of citizenship was indicated above.
Mark this section for each principal party.

IV. Natuore of Suit, Place an “X” in the appropriate box, If the nature of suit cannot be determined, be sure the cause of action, in Section V belew,
is sufficient to enable the deputy clerk or the statistical clerks in the Administrative Office to détermine the nature of suit. If the cause fits more than
one nature of suit, select the most definitive.

V.  Origin. Place an “X” in one of the seven boxes.
Original Proceedings. (1) Cases which originate in the United States district courts,

Removed from State Court. (2) Proceedings initiated in state courts may be removed to the district courts under Title 28 U.S.C., Section 1441.
‘When the petition for removal is granted, check this box.

Remanded from Appellate Court. (3) Check this box for cases remanded to the district court for further action. Use the date of remand as the filing
date.

Reinstated or Reopened. (4) Check this box for cases reinstated or reopened in the district court. Use the reopening date as the filing date.

Transferred from Another District. (5) For cases transterred under Title 28 U.S.C. Section 1404(a). Do not use this for within district transfers or
multidistrict litigation transfers.
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Jury Demand. Check the appropriate box to indicate whether or not a jury is being deranded.
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Date and Attorney Signatnre. Date and sign the civil cover sheet.



- AQ 440 {Rav $/30] Summons in a Civil Action

Hrnited States Bistrict Court

DISTRICT OF

A

\ ‘ .
SUMMONS IN A CIVIL ACTION

CASE NUMBER:

TO:; tama ang adtess o Defendant

-~

YOU ARE HEREBY SUMMONED and required to file with the Clerk of this Court and serve upon

PLAINTIFF'S ATTORNEY (ruzne unct address)

an answar o the complaint which is herewith served upon you, within : days aftar servica of
this summons upon you, exciusiv.: of the day of service. If you fail to do so, judgment by default will be taken

against you for the relief gemandsd in the complain?.

CLERK DATE

8Y DEPUTY CLERK
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AQ 440 (Rov. 1/97) Summons in a Clvil Actian

RETURN OF SERVICE

Sarvies of the Summons and Complaint was made by mel

DATE

MNAME OF SERVER PRINT)

TITLE

Check ona box Below to indicats appropriate method of service

O Served personslly upon the defendant. Place whers served:

O Returned unexscuted:

3 Left copies thereo! at the defendant’s dweiling house or usual place of atede with 2 person of suitable age and
discretion then residing therain.
Nama of person with whorn the suremons and comptaint wera Jeft:

O Other {specify):
STATEMENT OF SERVICE FEE3
TRATJEL EERVICES TOTAL.

DECLARATION OF SERVER -

Executad on

3

{ deciare under penaity of perjury under the iaws of ths United States of America that the forsgoing Enfermnioh
contained in the Return of Secvice and Statemnent of Dervice Fees is trus and correct,

Signarure of Server

Addrass of Server

1} As 1t who may servs 3 summons tee Ruie 4 of the Federai Rules of ciwii Frocagure.




(This form is intended to be used by persons who are not represented by an attomey. The form
should NOT be used by a prisoner who is filing a complaint under the Civil R1ghts Act, 42

U.S.C. § 1983. A separate form is obtainable for prisoners.) \

AN

IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF IOWA

(Enter above the FULL name of each
plaintiff in this action)

Vs. COMPLAINT

(Enter above the FULL name of each
defendant in this action)



Parties ‘

(In item A below, place your name in the first blank and place your present address and phone
number in the second blank. In the third blank write the state where your home is (“Home
State™. In item B below, do the same for additional plaintiffs, if any.)

A. Name of Plaintiff ™\

Address & Phone number

Home State

A

B. Additional Plaintiffs (include addresses, phone numbers and home states)

(In item C below, place the FULL name of the defendant in the first blank place the address and
phone number for the defendant in the second blank. In the third blank , write the state in which
the defendant has his/her home. If the defendant is a corporation, list the location of its home
office, and the state where it is incorporated, if known. If the defendant is a government agency,
simply name it. In item D, do the same for additional defendants, if any.)

C. Name of defendant

Address & Phone number

Home State

D. Additional Defendants (include addresses, phone numbers and home states)




Statement of Claim

(State here as briefly as possible the EACTS of your case. You MUST state EXACTLY what
each defendant personally did, or failed to do, which resulted in harm to you. State the date
AND place of all events. Attach an extra sheet if necessary, and write the heading “Part IT

Continued™ at the top of the sheet. Keep to the facts. Do not give any legal arguments or cite
any cases.)

If you know, BRIEFLY state what SPECIFIC law of constitutional provisions defendant(s)
violated.)




Relief

{State briefly EXACTLY what vou want the Court to do for vou. Make no-legal arguments. Cite
no cases or statutes.) .

Signature(s) of Plaintiff(s)

Signed this day of , 20

(Signature of Plaintiff) (Area code) Phone Number

Signatures and phone numbers of additional plaintiffs, if any:
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i ) o 3 pgum 5 pren o o,
NOTICE OF LAWSUIT AND REQUEST FOR
WAIVER OF SERVICE OF SUMMONS

G

ﬁa’
@
o
h

A lawsuil nas besn commencsd againg
A copy of the complaint is attached 1o this no

T you or ihe entity on wh
tice. it has beesn filed in h

for the (D) District of

z2rnd has been assigned docket number (B

g formial summons or n
and retum in niosed waiver of service in o

t.
h M'\F\Yﬂ:.
ve § COSt oY 381V

0 sa 5 ;
and v o7 the compiaint. ost of servics will be avaid
the waiver within (F} a;q aftar me daie dezignaied below 28
and Aaguest is sent. ! englose a stamped ﬂn addressed envelope {oF olher means of costd e}
for your use. An exirs copy of the walver is aigo attached for your TECOrGS.

If vou comply with this rsques! and return the signed walver, it will be fited with ths court and no
summons wiil oe seved onyou. Tne action will Lna procasd as if you had been 3erved on the deie the
waiver is flled, excant Tha you will not be obligated 1o angwer the comoiaint before 80 days from the dats
designated below as the date on wiich this notics is sent (or before 20 days from that date if your address

is not in any judicial district of the United Slates,}

If vou de not retum the signed walver within the time indicatad, | will take ampmo iate stens 10
e? sct formal servics in & manner authorized by the Federai Ruiss of Civil Frocedure an if then, 1o the
tent suthcrized by thoss Rules, asi the court to requirs you {or the party on whase Dehah‘ ars

addi’eeeec} to pay the full costs of such semvice. In that connestion, :;se_.se read the siatemanic rcernmg
the duty of parties to waive the service of the summons, which is set forth at the foot of the wailver form.

1 affinm that this reguest is being sent o you on hehalf of the plainiiff, this

day of

Signature of Flaintiff's Atlomey
or Unrepresenisd Plaintiff

— Mama of individual defandant ‘or name of cfficer ar agent af corporate cefencant;

- Tilie, ar other ralatiopship of individual 16 corparate defendant

~ MName of corparaie cefendant, i any

- District

—~ Doagket number of astion

- AGdressse must e given at loast 30 cays (B0 days if iocaled in forsign cowntty) in which to rewurn walvar

EINUR =g el
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=
£

TC" iNAME OF PLAINTIF? ATTORANEY OR UNREFRESENTED PLAINTIFF
| acknowigdyge raceipt of your request that | waive service of 2 summons in the action of
, which is case number
CAFTICN QF a0Ti0N) (DOTHET NUMBER
in the United States District Court for the ] _ District of
int in the

.| have also recsived & copy of the comgpiai
action, two copigs of this instrument, and & means by which | can refurmn the signed waiver to you without

Cost o me.

SUmmons EL."'

rj’ an ad { sopy Of the complaint in "*.s

1 whose behal h judicial proces
I {or the ermw 7 whose behail | am acting will retain ail defenses or objgctions  the Jawsuit
or ¢ the jurisgiciion or venue of the court except for obiections bassd on a defect in the summons or

in the service f tha summons,
| understand that a judgmeant may be entered against me (or the party on whoss benalf | am acting;

i

et 1Y

an answer or motion under Rule 12 is not sarved upon vou within 80 days after
{OATZ RECQUEST WAS SENT

or within 80 days after that daie i the request was sent outside the United Statss.

DATE SIGNATURE

PrintedfTypad Mame:

&3 of
TITLS) (CORFORATE DEFENDANT)

Duiy te Avoid Unnecesssary Custs of Service of Summons

Aule 4 of the Federal Fules of Givil Prossdure requires cerain parties to cooparate in ssving unnecsssaly costs of service of the summons
and somplaint, A defendamt locatsd in the United States wie, after being notified of an action and asked by = plaintiff locatsd in the United States
o waive service of & summons, fails w co s0 will be recuirad to bear the cost of such servics unjess good causs be shown for its falivre to sign
and return the waiven

It is not good cayse for a fallure (@ walve Servics that a pany beileves that the compiaing is unfounded, or thet the action has peen Drouwght
fr1 ant improper piace Orin & gourt that facks jurisdiction over the subject mattsr of the action or over I8 PersoOn Or PTopany. A party who wajves service
of t1& sumimons rataing s!f defenses and objrctions (except any rsiating to the summeons or 10 ths service of the summsns), and may iater ohject
to the jurisdiction of the court or (o the piace where the actan has been brought.

& defendant wha walves sarvice must within the time specified on the walver form serve on the plainti?f’s stiomeay (or unreprassnted pigintifh
4 rasponses 1o the compiging and must eis0 file a signed sony of the response with the sourt, ¥ the answer of motion is not served within this @me,
a dafault judgment may be teken against that defendant. By waiving service, a defendant is allowsed mora time 1o answar than if the summons had
been actually served whan the request for waiver of Service was received,
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UNITED STATES DISTRICT COURT

District of
APPLICATIO&‘TQ PROCEED
Plaintiff WITHOUT PREPAYMENT OF
v FEES AND AFFIDAVIT
CASE NUMBER:
Defendant
L declare that I am the (check appropriate box)
[ petitioner/plaintifffmovant U] other

in the above-entitled proceeding; that in support of my request to proceed without prepayment of fees or costs
under 28 USC §1915 I declare that T am unable to pay the costs of these procesdings and that { am entitled to the
relief sought in the complaint/petition/motion.

In support of this application, I answer the following questions under penalty of pelijur;v’:

1.

L

Are you currently incarcerated? [ Yes ONo (If*No,” go to Part 2)

If “Yes,” state the place of your incarceration

Are you emploved at the institution? Do you receive any payment from the institution?

Attach a ledger sheet from the institution(s) of your incarceration showing at least the past six months’
transactions.

Are you currently employed? ] Yes [(ONo

a. Ifthe answer is “Yes,” state the amount of your take-home salary or wages and pay period and give the
name and address of your employer.

b. If the answer is “INo,” state the date of your last employment, the amount of your take-home salary or
wages and pay period and the name and address of your last employer.

In the past 12 twelve months have you received any money from any of the following scurces?

a. Business, profession or other self-employment [ Yes O No
b. Rent payments, interest or dividends O Yes CONo
c. Pensions, annuities or life insurance payments {7 Yes O No
d. Disability or waorkers compensation payments [ Yes 1 No
e. Gifts or inheritances [] Yes I No
f.  Any other sources [ Yes O No

If the answer to any of the above is “Yes,” describe, on the following page, each source of money and state
the amount received and what you expect vou will continue to receive.
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s

AN

4. Do you have any cash or checking or savings accounts? 1 Yes O No

If “¥es,” state the total amount.

5. Do you own any real estate, stocks, bonds, securities, other financial instruments, automobiles or any other
thing of value? 1 Yes O No

If “Yes,” describe the property and state its value,

6. List the persons who are dependent on you for support, state your relationship to each person and indicate
how much you contribute to their support.

I declare under penalty of perjury that the above information is true and correct.

Date " Signature of Applicant

NOTICE TO PRISONER: A Prisoner seeking to proceed IFP shall submit an affidavit stating all assets. In
addition, a prisoner must attach a statement certified by the appropriate institutional officer showing all receipts,
expenditiires, and balances during the last six months in your institutional accounts. If you have multiple accounts,
perhaps because you have been in multiple instifutions, attach one certified statement of each account.



Bule 1

RULES OF CIVIL PROCEDURE

1. SCOPE OF RULES—ONE FORM OF ACTION

Rule 1., Scope and Purpose of Rules \

These rales govern the procedure in the United
States district courts in all suits of g civil nature
whether cognizable as cases at law or in equity or in
admiralty, with the exceptions stated in Rule 81,
They shall be construed and adménistered to secure
the just, speedy, and inexpensive determination of
every action.

(As amended Dee. 29, 1948, eff. Qct. 20, 1949; Feb. 28, 1966,
eff. July 1, 1966; Apr. 22, 1993, eff. Deec. 1, 1993.)

ADVISORY COMMITTEE NOTES
1937 Adoption

1. Rule 81 states certain limitations in the application of
these rules to enumerated special proceedings,

2. The expression “district courts of the United States”
appearing in the statute authorizing the Supreme Court of
the United States to promulgate rules of civil procedure does
not include the district courts held in the terrifories and
insular possessions, See Mookind et al v. Unsied States,
1988, 58 8.Ct. 543, 303 U.S. 201, 82 L.Ed. 748,

3. These rules are drawn under the authority of the Act
of June 19, 1934, U.8.C., Title 28, § 723D [see 20721 (Rules in
actions at law; Supreme Court zuihorized to make), ard
§ T23¢ [see 2072] (Union of equity and actien at law rules;
power of Supreme Court) and also other grants of rule
making power to the Court. See Clark and Moore, A New
Federal Cinil Procedure—I, The Bockground, 44 Yale L.J.
387, 391 (1935). Under § 7235 after the rules have taken
effect all laws in conflict therewith are of no further force or
effeet. In accordance with § 723¢ the Court has united the
general rules preseribed for cases in equity with these in
actions at law =0 as to secuire one form of civil action and
procedure for both. See Rule 2 {One Form of Action), For
the former practice in equity and at law see U.8.C.A, Title
28, §§ 723 and 730 [see 2071 et seq.] (conferring power on
the Supreme Court to-make rules of practice in equity} and
the [former] Equity Rules promuigated thereunder; U.S.C,
Title 28, former] § 724 (Conformity act); [former] Equity
Rule 22 (Action at Law Erronecusty Begun as Suit in
Equity—Transfer); [former] Equity Rule 23 {(Matters Qrdi-
narily Determinable at Law When Arising in Suit in Equity
to be Disposed of Therein); U.8.C., Title 28, [former] §§ 397
(Amendments to pleadings when case brought to wrong side
of court), and 398 (Equitable  defenses and equitable relief in
actions at law).

4. With the second sentence compare 11.8.C., Title 28,
[former] 88 777 (Defects of form; amendments), [former]
767 (Amendment of process); [former] Equity Ruole 19
(Amendments Generally). .

4

1948 Amendment

The amendment effective Oct. 20, 1949, substituted the
words “United States district eourts” for the words “distriet
courts of the United States.”

1966 Amendment

This is the fundamental change necessary to effeet unificg-
tion of the civil and admivalty procedure.  Just as the 1938
rules abolished the distinetion between actions at law and
suits in equity, this change would abolish the distinetion
between eivil actions and suits in admiralty. See alse Raule
81,

1993 Amendments

The purpose of this revision, adding the words “and admin.
istered” to the second sentence, is to recognize the affirma-
tive duty of the court to exercise the authority conferred by
these rules to ensure that civil litization s resolved not only
fairly, hut also without undue cost ar delay. As officers of
the court, attorneys share this Tesponsibility with the judge
to whom the ease is assipned.

f Rule 2. 0One Form of Aetion

There shall be one form of action to be known as
Feivil action™.
ADVISORY COMMITTEE NOTES

1937 Adoption

1. This rule modifies U.S.C., Title 28, [former] § 384
(Suits in equity, when not sustainable). U.8.C., Title 28,
§§ 723 and 730 [see. 2071, et seq.] (conferring power on the
Supreme Court to make rules of practice in equity), . are
unaffeeted in so far as they relate to the rule making power
in admiralty. These sections, together with §723b [sec.
2072] (Rules in actions at law; Supreme Court authorized to
make) are continzed in so far as they are not inconsistent
with § 2072, formerly § 723¢ (Union of equity and aetion at
law rules; power of Supreme Court). See Note 8 to Rule 1.
U.B.C., Tisle 28, [former] §§ 724 (Conformity act), 397
(Amendments to pleadings when ease brought to wrong side
of court) and 398 (Equitable defenses and equitable redief in
actions at law} are superseded, ‘

2. Reference o actions at law or suits in equity in ail
statutes should now be treated as referring to the efvil action
preseribed in these rules.

3. This rule follews in substance the usuai introduetory
statements to eode practices which provide for a single action
and mode of procedure, with abelition of forms of action and
procedural distinetions. Representative statutos are N.Y.
Code 1848 (Laws 1848, ch. 379) § 62; N Y.CPA (1937)§ &.
Calif.Code Civ.Proe. (Deering, 1987) § 307; ‘2 Minn Stat. Ann.
1945 § 540.01; 2 WashRev.Stat Ann, (Remington, 1932)
§§ 158, 255,

Complete Annotation Materials, see Title 28 U.S.C.A.
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II. COMMENCEMENT OF ACTION; SERVICE OF PROCESS,
PLEADINGS, MOTIONS, AND ORDERS

Rule 3. Commencement of Action
A civil action is commenced by filing a complaint
with the eourt.

ADVISORY COMMITTEE NOTES
1937 Adoption

1. Rule 5(e) defines what eonstitutes filing with the court.

2. This rule governs the commencement of ail actions,
meluding those brought by or against the United States or
an officer or agency thereof, regardiess of whether service is
to be made personslly pursusnt to Rule 4(d), or otherwise
pursuant to Rule 4(e).

3. With this rule compare [former] Equity Rule 12 (Issue
of Subpoena—Time for Answer) and the following statutes
(and. other similar statutes) which provide a similar method
for commencing an action:

1.8.C,, Title 28

§ 45 [former] (Distriet courts; practice and procedure
in certain cases under interstate commerce iaws).

§ '162 [see 1402] (Petition in suit against United States).

§ 766 {see 2409] (Partition suits where United States is
tenant in common or joint tenant).

4. This rule provides that the first step in an action is the
filing of the complaint. Under Rule 4(z) this is to be
followed forthwith by Issuance of a summens and its delivery
to an officer for serviee. Other rules providing for dismissal
for failure to prosecute suggest 2 method available to attack
unreascnable delay<n prosecuting an action after it has been
cotumenced. When a Federal or State statute of Imitations
is pleaded as a defense, & question may arise under this ruie
whether the mere filing of the complaint stops the running of
the statute, or whether any further step is required, such as,
service of the summons and complaint or their delivery to the
marshal for service. The answer to this question may de-
pend on whether it is competent for the Supreme Court,
exercising the power to make rules of procedure without
affecting substantive rights, to vary the operation of statutes
of limitations. The requirement of rule 4(a) that the clerk
shall forthwith issue the summons and deliver it to the
marshal for service will reduce the chances of such a gues-
tion arising. '

Rule 4. Summons

(a) Form. The summons shall be signed by the
- clerk, bear the seal of the court, ideniify the court and
the parties, be directed to the defendant, and state the
name and address of the plaintiffs attorney or, ¥
unrepresented, of the plaintiff. It shall also state the
time within which the defendant must appear and
defend, and notify the defendant that failure o do so
will result in a judgment by default against the defen-
dant for the relief demanded in the complaint. The
court may allow a sammons. to be amended.

(b) Issuance. Upon or after filing the complaint,
the plaintiff may present a summéns to the clerk for

signature and seal. If the summons is in proper form,
the elerk shall sign, seal, and issue it to the plaintiff
for service on the defendant. A summons, or & copy
of the summons if addressed to multiple defendants,
shall be Issued for sach defendant to be served.

{c} Service with Complaint; by Whom Made.

(1) A summons shall be served together with a
copy of the complaint. The plaintiff is responsible -
for service of a summons and complaint within the
time allowed under subdivision (m) and shall furnish
the person effecting service with the necessary cop-
ies of the sumimons and complaint.

(2) Berviee may be effected by any person who is
not a party and who is at least 18 years of age. Al
the request of the plaintiff, however, the court may
direct that service be effected by a United States
marshal, deputy United States marshal, or other
person or officer speeially appeinted by the court
for that purpose. Such an appeintment must be
made when the plaintiff is authorized to proceed in
forma pauperis pursuant to 28 U.S.C. § 1915 or is
authorized to proceed as a seaman under 28 U.S.C.
§ 1918,

(d) Waiver of Service; Duty to Save Costs of
Service; Request to Waive,

(1) A defendant who waives service of a2 sum-
mons does not thereby waive any objection to the
venue or fo the jurisdiction of the court over the
person of the defendant.

(2) An individual, corporation, or association that
is subject to serviee under subdivision (e), (f), or (k)
and that receives notice of an action in the manner
provided in this paragraph has a duty to avoid
unnecessary coste of serving the summons. To
avoid costs, the plaintiff may notify such a defen-
dant of the commencement of the action and re-
quest that the defendant walve serviee of a sum-
mons. The notice and request

(A) shall be in writing and shall be addressed
directly to the defendant, if an individnal, or else
to an officer or managing or general agent (or
other agent authorized by appointment or law to
receive service of process) of a defendant subject
to service under subdivision (h);

(B) shall be dispatched through first-class mail
or other reliable means;

(C) shall be accompanied by a copy of the
complaint and shall identify the court in which it
has been filed;

() shall inform the defendant, by means of a
text preseribed in an official form promulgated
pursuant to Rule 84, of the consequences of corn-

Compiete Annotation Materizls, see Title 28 U.S.C.A.
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piiance and of a failure fo comply with the re-

guest;
(B shall set forth the
guest is sent; . .
(F) shall allow the defendsnt a rehsonabie fime
0 return the waiver, which shall be at least 30
gays from the date on which the request s sent,
or 60 days from that date if the defendant is
addressed outside any judicial district of the Unit-
ed States; and :
{G) shall provide the defendant with an extra
copy of the rotice and request, as well as a
_ prepaid means of complianee in writing.
Tf a deféndant located within the United States fails
to comply with a reguest for waiver made by a
plaintiff iocated within the United States, the court
shall fmpose the costs subsequently Ineurred in
effecting serviee on the defendant unless good cause
for the failure be shown.
(8 A defendant that, before being served with
process, timely returns 2 waiver so requested is not

date on which the ré—

required fo serve an answer to the complaint undl
80. days after the date on which the request for-
waiver of serviee was sent, or 90 days atter that’

date ‘if the defendant was addressed outside any
judicial districs of the United States. ‘
(4) When the plaintiff files a waiver of service
with the court, the action shall proceed, exeept as
provided in paragraph (3), as § a summons and
complaint had been served at the time of flling the
waiver, and no proof of service shall be required.

(5) The costs to be fraposed on a defendant under
paragraph {2) for faffure to comply with a request to
waive service of a surunons shall include the eosts
subsequently neurred-in effeciing service under
subdivision (e), (), or (h), together with the costs,
including a reasonshle attorney’s fee, of any motion
required to collect the costs of serviee.

{e) Service Upon Individaals Within a Judicial
Distriet of the United States. Unless otherwise
provided by federal law, service upon an individual
from whom a waiver has not beén obtained and filed,
other than an infent or an incompetent person, may be
affected in any judicial district of the United States:

(1} pursuant to the law of the siate in which the
distriet court is located, or in whieh service is
effected, for the service of a swmmons uporn the

- defendant in an sction brought in the courts of
general jurisdiction of the State; or

(2) by delivering a eopy of the summons and of
the complaint to the individual personally or by
leaving copies thereof st the individuals dwelling
house or usual place of abede with some persen of
suitable age and discretion then residing therein or
by delivering a copy of the summons and of the

RULES OF CIVIL PROCEDURE
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complaint to an agent authorized by appointment or

by law to receive service of process.

(f Service Upon Individuals in a Foreign Coun-
try. Unless otherwise provided by federal law, ser-
vice upen an individual from whomt a waiver has not
been obtained and filed, other than an infant or an

\

incompetent person, may be effected in a place nob

within any judicial distriet of the United States:

(1) by any mternationally agreed means reason-
ably caleulated to give notice, such as those means
anthorized by the Hague Convention on the Service
Ahroad of Judicial and Extrajudicial Documents; or

(2) if there is no internationally agreed mieans of
service or the applicsble international agreement
allows other means of service, provided that service
is reasonably calenlated to give notiee:

(A) in the manner prescribed by the law of the
foreign country for service in that country in an
action in any of its courts of general jurisdiction;

or
(B) as directed by the foreign authority in
response to a letter rogatory or letter of request;

or
{C3 unless pronibited by the law of the foreign

country, by :

(i} delivery to the individual personally of a
copy of the summons and the complaint; or
(i) any form of mail requiring a signed re-
celpt, to be addressed and dispatched by the
clerk of the court to the party to be served; or

(3) by other means not prohibited by internation-

al agreement as may be directed by the court.
{g) Serviece Upon Infants and Incompetent Per-
sons, Servies upon an infant or an ineompetent per-
son in 2 judieiat district of the United States shall be
effected in the manner prescribed by the law of the
sizte in which the servies is made for the serviee of
summons or other Eke process upon any such defen-
dant in an aetion brought in the courts of genersl
jurisdiction of that state. Service upon an infant or an
incompetent persen in a place not within any judicial
distvict of the United States shall be effected in the
manner prescribed by paragraph (2)(A) or (2XB) of
subdivision (f) or by such means as the court raay
direct. :

(h) Serviee Upon Corporations and Associations.
Tinless otherwise provided by federal law, service
upon a' domestic or foreign corporation or upun a
partnership or other unincorporated association that is

subject to suit under a common name, and from which -

a waiver of service has not been obtained and
shall be effected: : .
(1) i a indicial district of the United States in

the mamner preseribed for individuals by subdivi-
sion (e)(1), or by delivering a copy of the summons
and of the complaint to an officer, a managing or

filed,
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general agent, or to any other agent authorized by
appointment or by law to receive serviee of process
and, i the agent is one authorized by statute fo
receive service and the statite so requires, by alse
mailing a eopy to the defendant, or

(2) in & place not within any judicial distriet of
the United States In any manner prescribed for
individuals by subdivision (f) except personal deliv-
ery as provided in paragraph (2)}{C)() thereof,

(i) Serving the United States, Its Agencies, Cor-
porations, Officers, or Employees.

(1) Service upon the United States shall be ef-
fected

(A) by delivering a copy of the summons and
of the complaint to the United Staies attorney for
the distriet in which the action is brought or to an
assistant United States attorney or clerical em-
ployee desgignated by the United States attorney
in a writing filed with the clerk of the court or by
sending a copy of the surmmons and of the com-
plaint by registered or certified mail addressed to
the civil process elerk at the office of the United
States attorney and

(B} by also sending a copy of the summons and
of the complaint by registered or certified mail to
the Attorney General of the United States at
Washington, Distriet of Colambia, and

(C) in any action attacking the validity of an
order of an officer or ageney of the United States
net made a party, by also sending a copy of the
summons and of the complaint by registered or
certified mail to the officer or agency.

(2XA) Service on an agency or corporation of the
United States, or an officer or employee of the
Unjted States sued only in an official capacity, is
effected by serving the United States in the manner
preseribed by Rule 4()(1) and by also sending a
copy of the summons and complaint by registered
or certified mail to the officer, employee, agency, or
eorporation.

(B) Service on an officer or employee of the
United States sued in an individual capacity for acts
or omissions occurring in connection with the per-
formance of duties on behalf of the United States—
whether or not the officer or employee is sued also
in an official capacity—is effected by serving the
United States in the manner prescribed by Rule
4(0)(1} ard by serving the officer or employee in the
manter prescribed by Rule 4 (g), (), or {g).

(3) The court shall allow a reasonable time to
serve process under Rule 4(i) for the purpose of
euring the faflure to serve:

(A) all persons required to be served in an
action governed by Rule 4(i)(2)(A), if the plaintiff
has served either the United States attorney or
the Attorney General of the United States, or

(B) the United States in an action governed by
Rule 4()(2)(B), if the plaintiff has served an offi-
cer or employee of the United States sued in an
individual capacity.
(j) Service Upon Foreign, State, or Local Gov-
ernments.

(1) Service upon a foreign state or a political
subdivision, ageney, or ingtrumentality thereof shall
be effected pursuant to 28 U.S.C. § 1608.

{2) Service upon a state, mumicipal corporation,
or other governmental organization subject to suit
shall be effected by delivering a copy of the sum-
mons and of the complaint to its chief executive
officer or by serving the summons and complaint in
the manner prescribed by the law of that state for
the gervice of summons or cther like process upon
any such defendant.

(k) Terriiorial Limits of Effective Service.

(1) Service of a summons or filing a waiver of
serviee is effective to establish jurisdiction over the
person of a defendant.

(A) who could be subjected to the jurisdiction
of & court of general jurisdietion in the state in
which the distriet court is located, or

(B) who ig a party joined under Rule 14 or
Rule 19 and is served at a place within a judicial
district of the United States and not more than
100 miles from the place from which the summons
issues, or

(C) who is subject to the federal interpieader
jurisdiction under 28 11.8:€. § 1335, or

(D) when authomzed by a statute of the United
States.

(2} If the exercise of ,]HI'lSdICElOH is consistent,
with the Constitution and laws of the United States,
serving a summons or filing a waiver of service is
also effective, with respect to claims arising under
federal law, to establish personal jurisdiction aver
the person of any defendant who is not subject to
the jurisdiction of the courts of general ,}ur;sdlctaon
of any state.

() Proof of Service, If serviee is not waived, the
person effecting service shall make proof thereof to
the ecourt. If service is made by a person other than a
United States marshal or deputy United States mar-
shal, the person shall make affidavit thereof. Proof of
service in a place not within any judicial distriet of the
United States shall, if effected under peragraph (1} of
subdivision (f), be msade pursuant to the applicable
treaty or convention, and shall, if effected under para-
graph (2} or (3) thereof, include a receipt signed by
the addressee or other evidence of delivery to the
addressee satisfactory to the court. Failure to make
proof of serviee does not affect the yalidity of the
service. The court may allow proof ofy'\aervice to be
amended. .

Complete Annotation Materials, see Titie 28 LL.S.C.A.
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{m) Time Limit for Service. If service of the
summons and complaint is not made upon & defendant
within 120 days after the filing of the complaint, the
court, upen motion or on its own initiative afier notice
to the plaintiff, shall dismiss the action without preju-
dice as to that defendant or direct that serviee be
effected within = specified time; provided. that if the
plaintiff shows good cause for the failure, the court
shall extend the time for service for an appropriate
peried. This subdivision does not apply to service in a
foreign country pursuant to subdivision () or ({1

(n) Seizure of Property; .Service of Summons
Not Feasible. : .

(1) If a statute of the United States so provides,
-the eourt-may assert jurisdiction over property.
Notice to claimants of the property shall then be
sent in the manner provided by the statute or by
service of a summons under this rule.

(2) Upon a showing that personal jurisdiction
over a defendant cannot, in- the district where the
action is brought, be obtained with reasonable ef-

- forts by service of summong in any manner autho-
rized by this rule, the ecurt may assert jurisdiction
over any of the defendant’s assets found within the
district by seizing the assets wnder the cireum-
stan¢es and in the manner provided by the law of
-the state in which the distriet court is located.

(As.amended Jan. 21, 1963, eff. July 1, 1963; Feb. 28, 1966,
eff. July 1, 1966; Apr. 29, 1950, eff. Aug. 1, 1980; .Jan. 12,
1983, Pub.L. 97-462, § 2, 96 Stat. 2527; - Mar. 2, 1987, off.
Aug. 1, 1987; Apr. 22, 1998, eff. Dee. 1, 1998; Apr. 17, 2600,
eff. Dee, 1, 2000.) )

ADVISORY COMMITTEE NOTES
1937 Adoption

Note to Subdivision (a). With the provision permitting
additional summons upon request of the plaintif, eompare
former Equity Rule 14 (Aliag Subpoena) and the last sen-
tence of former Equity Rule 12 (Issue of Subpoena—Time
for Answer),

Note to Subdivision (b). This rule preseribes a form of
summons which follows substantially the requirements stated
in former Equity Rules 12 (Issue of Subpoena—Time for
Answer) and T (Process, Mesne and Final).

UB.C, Title 28, § 721 [now 1691] (Sealing and testing of
writs) is substantialiy continued insofar as it applies to a
summons, buf its requirements ag to teste of process are
superseded. ¥.8.C,, Title 28, [former] § 722 (Tesie of pro-
cess, day of) is superseded.

See Rule 12(a) for a statement of the time within which the.

defendant is required to appear and defend.

Note to Subdivision (¢). This rule does not affect U.s.C,
Title 28, § 503 [see 566], as amended June 15, 1935 (Mar-
shals; duties) and such staiutes as the following insofar as
they provide for service of process by a marshal, but modifies
them in se far as they may imply service by a marshal only:

U.L.C, Title 15: i

§ 5 (Bringing in additional parties) {Sherman Act)

RULES OF CIVIL PROCEDURE

§ 10 (Bringing in additional parties)
§ 25 (Restraining violations; proeedure)

U.8.C., Title 28; -

§ 45 [former] (Practice and procedure in certain cases
under the interstate commerce laws)

Compare [former] Equity Rule 15 (Precess, by Whom
Served). .

Nete to Subdivision (d). Under this rule the complaint
must always be served with the summons.

Paragraph (1). Tor an example of a stataute providing
for service upon an agent of an individual see U.8.C., Title
28, § 109 [now 1400, 16941 (Patént cases). :

Paragraph (2). This emuimerates the officers and agents
of 2 corporation or of a partnership or other unincorperated
aszociation upon whom serviee of process may be made, and
permits service of process only upon the officers, managing
or general agents, or agents authorized by appointment or by
iaw, of the corporation, partnership or unincorporated associ-
ation against which the action is brought. See Christian «
International Ass'n of Machinists, 7 T.(2d) 481 (D.CKy.
1925) and Simglefon v Order of Roilway Conduciors of
America, 9 F.Supp. 417 (D.CI1L1935). . Compare Operative
Plasterers’ and Cement Finishers’ Internotional Ass'n of the
United States and Conade v. Case, 93 F.24) 56 (App.D.C.
1987). :

For a staitnte authorizing service upon a specified agent
and requiring mailing to the defendant, see T1.8.C., Title 8,
§ 7 (Surety compbanies as sureties; appointment of agents;
service of process).

Paragraphs (4} and {5) provide a uniform and comprehen-
glve method of service for all actions against the United
States or an officer or agency thereof. For statutes provid-
ing for stieh service, see U.S.C., Title 7; §§ 217 (Proceedings
for suspension of orders) 499k (Injunctions; application of
injunetion laws governing orders of Interstate Commerce
Commmission), 608¢(15)(B) (Court review of ruling of Secre-
tary of Agrienlture), and 8585 (making § 608e(15)(B) applica-
ble to-orders of the Secretary of Agriculture as o handlers of
anti-hog-cholera serum and hog-cholers virus); U.8.C., Title
26, § 3679, (Bill in chancery 1o clear title to realty on which
the United States has a lien for taxes); U.S.C., Title 28,
former §§ 45, (Distriet Courts; practice and procedure in
certain ‘cases under the interstate commerce laws), [former]
763 (Petition in suit against the United States; serviee;
appearance by district attorney), 766 [now 2409] (Partition
suits where United States is temant I common or joint
tenant), 902 [now 2410] (Foreclosure of mortgages or other
Hens on property in which the United States has an interest).
Thesé and similar statutes are modified in so far as they
preseribe a different method of service or dispense with the
service of 4 surnmons,

For the [former] Equity Rule on service, see [former]|
Equity Rule 18, Manner of Serving Subpoena.

Note to Subdivision (e). The provisions for the serviee of
a summons or of notice or of an order in leu of summons
contained in U.S.C,, Title 8, § 405 (Cancellation of certifi-
cates of citizenship fraudulently or iHlegally procured) (sex-
vice by publication in accordance with State law); U.S.C.,
Title 28, § 118 [now 1655] (Absent defendants in suits to
enforee liens); U.8.C., Title 35, § 72a [now 146, 291] (Juris-
dietion of District Court of United States for the District of
Columbia in certain equity suits where adverse parties reside

Complete Annotation Materials, see Title 28 U.S.C.A.
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